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THE LEGAL STATUS OF TRADE UNIONS IN THE 
UNITED KINGDOM, WITH CONCLUSIONS APPLI- 
CABLE TO THE UNITED STATES. 

NOTWITHSTANDING the attention that has been given 
to trade unions in the United States, their legal powers 
and responsibilities are still very imperfectly denned. 
Acts permitting their incorporation and prescribing their 
powers as corporate bodies have indeed been passed in several 
states, but these have had little practical effect since few unions 
have desired incorporation. For the most part they have re- 
mained extra-legal, voluntary associations, relying on the gen- 
eral law of trusts for the protection of their funds and on the 
confusing and conflicting decisions of the courts for such knowl- 
edge as they have of the extent of their powers. 

In the United Kingdom the situation is much more satisfac- 
tory. By a series of statutes beginning with the Trade Union 
Act of 1 87 1 and concluding with the Trade Disputes Act of 
1906, the legal status of trade unions has been clearly deter- 
mined. It is the purpose of this article to review the legislation 
by which this result has been attained and to deduce from it 
some conclusions applicable to trade unions in the United 
States. 

The Trade Union Act of 1 87 1 , as amended by the Trade Union 
Amendment Act of 1 876, removes the uncertainty that previously 
existed as to the lawfulness of trade unions. It declares that 
" the purposes of any trade union shall not, by reason merely 
that they are in restraint of trade, be unlawful, so as to render 
any member of such trade union liable to criminal prosecution 
for conspiracy or otherwise." As to the organization of a trade 
union, it provides that any seven or more members of a union 
may, on condition that its purposes are lawful and that its rules 
conform to regulations laid down in the acts, procure its regis- 
tration with the Registrar of Friendly Societies. This secures 
for it certain privileges in connection with the acquisition of 
property and the protection of its funds. In pursuance of the 
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latter object, the act authorizes the vesting of the funds of a 
registered trade union in the hands of trustees and defines 
clearly the punishment to which these are liable for neglect of 
their trust. Furthermore, it adds the provision that, on com- 
plaint of any person on behalf of the union before a court of 
summary jurisdiction, the court may order any member, officer 
or trustee who is charged with misappropriating the funds of 
the union to make restitution on pain of fine and imprisonment. 
These provisions are the more important because, in cases which 
arose before these acts were passed, the English courts had re- 
fused to entertain suits brought on behalf of trade unions 
against their defaulting officers, on the ground that the unions 
were combinations in restraint of trade and therefore without 
legal standing. 1 

Besides providing for the protection of a union's assets, these 
acts expressly declare that nothing in them shall be interpreted 
to " enable any court to entertain any legal proceeding insti- 
tuted with the object of directly enforcing or recovering 
damages for the breach " of certain specified agreements. 
Among these are agreements as to the payment of dues to 
a trade union, agreements as to the payment of benefits by 
a trade union and agreements made between one trade union 
and another. In other words, under these laws no union may 
sue a member for dues or another union for breach of contract, 
nor may a member sue a union for benefits promised. Agree- 
ments touching these matters, though perfectly lawful, are un- 
enforceable through the courts. 

Contemporaneous with these trade-union acts was the Con- 
spiracy and Protection of Property Act of 1875, which, among 
other things, laid down the important principle that in connec- 
tion with trade disputes no agreement or combination to do, or to 
procure to be done, any act shall " be indictable as a conspiracy 
if such act committed by one person would not be punishable 
as a crime." The acts in connection with trade disputes which 
are punishable as crimes are at the same time enumerated more 
definitely than in any previous statute. Thus section 4 declares 

1 E. g., Hornby v. Close, L. R. 2 Q. B. 133, tried in 1867. 



No. 4] THE LEGAL STATUS OF TRADE UNIONS 613 

that any employee of a gas or water company who breaks his 
contract of service, " knowing or having reasonable cause to 
believe " that the result will be to deprive the city of its regular 
supply, shall be liable upon conviction to pay a fine not exceed- 
ing £20 or to be imprisoned for a term not exceeding three 
months. This imposes upon the employees of public-service 
corporations in the United Kingdom a responsibility which, had 
it been imposed in this country, would have prevented many 
vexatious strikes. The next section provides the same punish- 
ment for the same offence in any employment when the result 
" will be to endanger human life or cause serious bodily injury 
or to expose valuable property ... to destruction or serious 
injury." 

Section 7 of the act refers especially to the limits which the 
law imposes upon the efforts of trade unionists to win over non- 
unionists in the course of a labor dispute. It provides : 

Every person who, with a view to compel any other person to abstain 
from doing or to do any act which such other person has a legal right 
to do or abstain from doing, wrongfully and without legal authority, 

( 1 ) Uses violence to or intimidates such other person or his wife or 
children, or injures his property ; or, 

(2) Persistently follows such other person about from place to 
place ; or, 

(3) Hides any tools, clothes, or other property owned or used by 
such other person, or deprives him of or hinders him in the use 
thereof; or, 

(4) Watches or besets the house 01 other place where such other 
person resides, or works, or carries on business, or happens to be, or 
the approach to such house or place ; or, 

(5) Follows such other person with two or more other persons in a 
disorderly manner in or through any street or road, 

shall be liable to the same punishment provided by the earlier 
sections. 

The Conspiracy and Protection of Property Act thus specifies 
very clearly the actions in connection with trade disputes which 
are criminal, whether committed by men individually or in com- 
bination, and relieves trade unionists from the charge of con- 
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spiracy so long as they confine their combined efforts to improve 
their condition to acts that would not be criminal if committed 
by individuals. Judicial decisions have determined pretty 
clearly what is meant by the terms " intimidation," " violence," 
"watching and besetting" etc. used in the act; and the broad 
construction put upon these phrases by the courts, backed by 
the respect for law and order characteristic of all classes in the 
United Kingdom and by an efficient police force, have made 
strikes and lockouts there conspicuously free from acts of vio- 
lence and lawlessness. Trade unionists were fairly well satisfied 
with the situation, as they knew definitely what they might do 
without rendering themselves liable to punishment; employers 
were content with it because the unions were on the whole law- 
abiding. 

Cases arose, however, from time to time in which employers 
felt that their property interests were wantonly sacrificed by 
their striking employees, and that they were entitled to indem- 
nity. As the trade unions gained in wealth and power, the 
feeling that the unions as such should be held to some degree 
of responsibility for the unlawful acts of their officers and mem- 
bers led a railway company to attempt the novel task of enjoin- 
ing and suing a union. Up to the time when this suit — the 
famous Taff Vale case — was decided, no trade union in the 
United Kingdom had ever been held liable for the payment of 
damages. That trade unions should not be liable for the tor- 
tious acts of their officers and agents had been the definite 
recommendation of the minority report of the Trade Union 
Commission of 1867, on which the legislation of the seventies 
was based. That they were not so liable, although this was not 
expressly stated in the Trade Union Acts, was so generally 
believed that the report of the Labor Commission of 1891 
speaks of the " proposal " that they be made liable as " open 
to the gravest objections," and goes on to emphasize the advan- 
tages of " the present freedom of trade unions from any inter- 
ference by the courts." It was in the face of such widespread 
impression as to the legal status of trade unions that the deci- 
sion in the Taff Vale case affirming that they had all along been 
liable for damages was rendered. 
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The Taff Vale suit arose out of acts of the officers and mem- 
bers of the Amalgamated Society of Railway Servants, com- 
mitted during the course of a strike against the Taff Vale Rail- 
way Company. These acts were among those prohibited by 
the Conspiracy and Protection of Property Act, and the ques- 
tion was formally raised by the railway company whether the 
union as such was not legally responsible for the damage that 
had resulted. The case was first tried before Mr. Justice Far- 
well, who maintained that trade unions might be sued and gave 
a verdict to the railway company. On appeal to the Court of 
Appeals this judgment was overruled and the commonly ac- 
cepted view that unincorporated trade unions are not legally 
responsible for their acts was asserted. The case was then 
carried to the House of Lords and tried before the Lord 
Chancellor and Lords Macnaghten, Shand, Brampton and 
Lindley. This highest court decided on July 22, 1901, by 
unanimous vote, that the Court of Appeals had been in error 
and that a trade union might be sued for damages like an in- 
corporated company. 

The grounds for this decision are tersely indicated in the 
opinion of the Lord Chancellor in the following words : 

If the Legislature has created a thing which can own property, which 
can employ servants, which can inflict injury, it must be taken, I think, 
to have impliedly given the power to make it sueable in a court of law 
for injuries purposely done by its authority and procurement. 

Expressing his views more at length, Lord Brampton said : 

The lawless acts complained of were clearly wrongful acts, which justi- 
fied the company in seeking to have them restrained by those who 
caused them to be committed ; and inasmuch as the acts were done by 
men acting as agents of the society , acting in furtherance of a strike 
sanctioned and conducted by the society through its authorized officers, 
the society is responsible for them. The other question was whether 
the society can be sued by its registered name. I see no reason why 
that question should not also be answered in the affirmative. A legal 
entity has been founded upon the Trade Union Act by the registration 
of the society, and the legal entity so created, though not perhaps in 
the strict sense a corporation, is, nevertheless, a newly-created corpor- 
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ate body, and by statute called a Trade Union, consisting of many 
thousand persons ; and the omission from the statute of any provision 
that this body should be sued or be capable of suing by any other name 
than its registered name appears to me to lead to no conclusion except 
that by that name and no other the Legislature intended it should be 
known and be known for all purposes, including legal proceedings, pro- 
vided that no other provisions militated against such a construction, 
as, for instance, in the case of trustees by section 9, who really hold 
property for and have personal property in the society. 

Lord Lindley was even more emphatic. He said : 

I have myself no doubt whatever that if the Trade Union could not be 
sued in this case in its registered name some of its members, viz., its 
Executive Committee, could be sued on behalf of themselves and other 
members of the society, and an injunction and judgment for damages 
could be obtained in a proper case in an action so framed. Further, 
it is, in my opinion, equally plain that if the trustees in whom the 
property of the society is legally vested were added as parties an order 
could be made in the same action for the payment by them out of the 
funds of the society of all damages and costs for which the plaintiff 
might obtain judgment against the Trade Union. I entirely repudiate 
the notion that the effect of the Trade Union Act of 187 1 is to legalize 
Trade Unions and confer on them rights to acquire and hold property 
and at the same time to protect the union from legal proceedings if 
their managers or agents acting for the whole body violate the rights of 
other people. For such violation the property of a Trade Union can 
unquestionably, in my opinion, be reached by legal proceedings prop- 
erly framed. 

As will be seen from these citations the decision of the 
House of Lords gives little attention to the grounds on which 
the Court of Appeals had based its over-ruling of the lower 
court. The issue is made to turn almost entirely on what may 
be called the legal logic of the case. No attempt is made to 
determine, by a study of the debates of the period, what 
Parliament had really intended in 1871. Still less is any con- 
sideration given to the arguments for and against the policy 
embodied in the decision from the viewpoint of social expe- 
diency. Perhaps these limitations were inevitable in a judicial 
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decision, but they served to emphasize the desirability of hav- 
ing such an important point decided by act of parliament rather 
than by a half-a-dozen judges, no matter how eminent. 

Having determined that a trade union might be sued, the law 
lords remanded the case back to the King's Bench Division of 
the High Court of Justice, by which damages to the amount of 
$115,000 were awarded to the railway company on February 
23, 1903. As the costs in the suit also assessed against the 
Union amounted to an additional $135,000, the Taff Vale 
strike, which had lasted less than two weeks, proved one of the 
most costly that English unions have undertaken. Even the 
surplus of this wealthy railway brotherhood, which at the time 
of the strike was $1,500,000, would soon be depleted if drawn 
upon at this rate for every strike that might arise. Very natur- 
ally the decision called forth a storm of protest from trade 
unionists and their sympathizers all over the country, and steps 
were at once taken to have the law as thus determined by judi- 
cial decision changed by act of Parliament. 

Mr. Richard Bell, the secretary of t'le aggrieved union, who 
happened to be at the same time one of the labor members of 
Parliament, lost no time in bringing in a bill which among other 
things prohibited actions against trade unions or their represen- 
tatives based on " any act done in contemplation or furtherance 
of a trade dispute." The government of the day was not pre- 
pared for such a sweeping exemption of trade unions and de- 
layed legislation by securing the appointment, in June, 1903, 
of a Royal Commission on Trade Disputes and Trade Combina- 
tions. This commission consisted of three distinguished jurists, 
Lord Dunedin, Sir Godfrey Lushington and Arthur Cohen, 
Esq., one representative employer, Sir William T. Lewis, and 
the recognized English authority on trade unionism, Sidney 
Webb, Esq. For reasons which do not appear from its report 
the commission did not begin taking testimony until March, 
1904, and did not finish — although it held but twenty-eight 
sessions — until April, 1905. Its report 1 was not submitted 
until January, 1906, or until after the Liberal government had 

1 Report of the Royal Commission on Trade Disputes and Trade Combinations, 
iv, 132; xii, 350; vii, 95 pp. Two volumes (London, Wyman & Sons, 1906). 
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come into power and the elections were in progress which were 
to add so signally to the number of Labor representatives in 
Parliament. Although the recommendations of this conserva- 
tive commission came too late to have much weight in shaping 
the legislation of last year, they are of considerable historical 
interest. 

The commission was embarrassed at the outset by the decision 
of trade unionists throughout the country, reached at the gen- 
eral trade-union congress in September, 1903, to decline to ap- 
pear before it as witnesses. The representatives of organized 
labor took the ground that the subject had been exhaustively 
considered during the seventies and on several occasions since, 
and that everything that could be said had been said. They 
maintained that the Taff Vale decision defeated the manifest in- 
tention of Parliament and they appealed to the country to return 
a Parliament which would vindicate its dignity by making its 
earlier intention effective. Inconsiderate as this action was to 
the members of the commission, its political expediency ap- 
pears abundantly justified by the result. 

Prevented from examining trade unionists, the commission 
was forced to content itself with the testimony of fifty represen- 
tative employers and some fifteen miscellaneous witnesses. 
Considering the one-sided character of this testimony it is per- 
haps to the credit of the majority of the commission that Sir 
William T. Lewis is moved to complain in his minority report 
that " most of [its] recommendations seem to [him] to be di- 
rectly contrary to the evidence." The recommendations "them- 
selves, nine in number, are designed to clarify the existing law 
rather than to amend it in any important particular. 

On the principal question, that is, whether the Taff Vale de- 
cision should be allowed to remain the law of the land, the 
commission takes conservative ground. After a careful review 
of the history of the decision and a justification of it from the 
legal viewpoint, the commission goes on to defend it from the 
point of view of " justice and equity." " It is affirmed that the 
objections against disturbing the law as laid down in the Taff 
Vale case appear . . . insurmountable." For, as the report con- 
tinues: 
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There is no rule so elementary, so universal, or so indispensable as the 
rule that a wrong-doer should be made to redress his wrong. . . . That 
vast and powerful institutions should be permanently licensed to apply 
the funds they possess to do wrong to others, and by that wrong inflict 
upon them damage, perhaps to the amount of many thousand pounds, 
and yet not be liable to make redress out of those funds, would be a 
state of things opposed to the very idea of law and order and justice. 

This part of the report is concurred in by all the members of 
the commission, but Mr. Sidney Webb qualifies his endorse- 
ment of it by appending a memorandum in which he declares 
his conviction that strikes and lockouts are unworthy of a civ- 
ilized community and that the only satisfactory method of deal- 
ing with trade disputes is through compulsory arbitration. 

The positive recommendations of the majority of the com- 
mission are that an act be passed to accomplish the following 
objects : 

( i ) To declare Trade Unions legal associations. 

(2) To declare strikes from whatever motive or for whatever pur- 
pose (including sympathetic or secondary strikes), apart from crime or 
breach of contact, legal, and to make the act of 1875 t0 extend to 
sympathetic or secondary strikes. 

(3) To declare that to persuade to strike, i. e., to desist from work- 
ing, apart from procuring breach of contract, is not illegal. 

(4) To declare that an individual shall not be liable for doing any 
act not in itself an actionable tort only on the ground that it is an in- 
terference with another person's trade, business, or employment. 

(5) To provide for the facultative separation of the proper benefit 
funds of Trade Unions, such separation if effected to carry immunity 
from these funds being taken in execution. 

(6) To provide means whereby the central authorities of a Union 
may protect themselves against the unauthorized and immediately dis- 
avowed acts of branch agents. 

( 7 ) To provide that facultative powers be given to Trade Unions , 
either (a) to become incorporated subject to proper conditions, or (b) 
to exclude the operation of section 4 of the Trade Union Act of 1875, 
or of some one or other of its sub- sections, so as to allow Trade Unions 
to enter into enforceable agreements with other persons and with their 
own members. 
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(8) To alter the 7th section of the Conspiracy and Protection of 
Property Act, 1875, by repealing sub-section 4 and the proviso 1 and in 
lieu thereof enacting as a new sub-section (which would also supersede 
sub-section 1 ) : " Acts in such manner as to cause a reasonable appre- 
hension in the mind of any person that violence will be used to him or 
his family, or damage be done to his property." 

(9) To enact to the effect that an agreement or combination by two 
or more persons to do or procure to be done any act in contemplation 
or furtherance of a trade dispute shall not be the ground of a civil 
action, unless the agreement or combination is indictable as a conspiracy 
notwithstanding the terms of the Conspiracy and Protection of Property 
Act, 1875. 

Sir Godfrey Lushington, in a minority report that is particu- 
larly valuable for its discussion of judicial decisions bearing on 
trade disputes and trade combinations, concurs in the second, 
third, fourth and ninth of the above recommendations, but dis- 
sents strongly from the others. Sir William T. Lewis, the other 
minority member and the " stand-patter " of the commission, 
dissents from all of the recommendations. 

In the general election of January and February, 1906, the 
Taff Vale decision was one of the issues on which the country 
was called upon to declare itself. The success of the Labor 
candidates at the polls, coupled with the arguments which they 
were able to urge in behalf of their position, persuaded the 
Liberal government to accede to the wishes of the trade union- 
ists and to bring in a bill exempting labor organizations from 
liability for damages. At the same time the opportunity was 
used to make the law in regard to trade disputes clearer and 
also, from the viewpoint of wage-earners, fairer than it had 
been before. 

The Trade Disputes Act, which became a law on December 
21, 1906, contains but five sections. The first section adds the 
following new paragraph to follow after the first paragraph in 
section 3 of the Conspiracy and Protection of Property Act of 
1875: 
An act done in pursuance of an agreement or combination by two or 

'This proviso is omitted (torn the extract from the act given supra, p. 613, 
because it was repealed by the act of 1906. 
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more persons shall, if done in contemplation or furtherance of a trade 
dispute, not be actionable unless the act, if done without any such 
agreement or combination, would be actionable. 

In other words the immunity of combinations engaged in trade 
disputes, so long as they confine themselves to acts which indi- 
viduals may do with impunity, is made clearly and expressly to 
include liability to civil actions as well as that to criminal actions 
expressly conceded by the act of 1 875. In the opinion of many 
able jurists this was already the law,' but this clause serves to 
settle the point beyond dispute. Since this section is substan- 
tially recommendation 9 of the Trade Disputes Commission, it 
may be regarded as approved very generally by instructed 
public opinion. 

Section 2 adds to the qualifications on the prohibition against 
" watching and besetting " contained in the proviso appended 
to section 7 of the act of 1875, which it repeals, by declaring: 

It shall be lawful for one or more persons acting on their own behalf or 
on behalf of a trade union or of an individual employer or firm in con- 
templation or furtherance of a trade dispute, to attend at or near a 
house or place where a person resides or works or carries on business or 
happens to be, if they so attend merely for the purpose of peacefully 
obtaining or communicating information, or of peacefully persuading 
any person to work or abstain from working. 2 

Section 3 continues: 

An act done by a person in contemplation or furtherance of a trade dis- 
pute shall not be actionable on the ground only that it induces some 
other person to break a contract of employment, or that it is an inter- 

1 Cf . Memorandum on the Civil Action of Conspiracy, by Mr. Arthur Cohen. Re- 
port of the Royal Commission on Trade Disputes and Trade Combinations, 1906, 
vol. i, pp. 20-23. 

1 This clause is intended to accomplish the same purpose that inspired recommenda- 
tion 8 of the Trade Disputes Commission. The act of 1875 had expressly permitted 
watching and besetting for the purpose of transmitting or obtaining information, but 
the courts had interpreted this so rigidly that pickets were in some cases penalized for 
attempts peacefully to persuade strike-breakers to give up their employment. Such 
"peacefully persuading" in connection with picketing is now lawful, it being left to 
the courts to decide where persuasion ends and intimidation begins. 
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ference with the trade, business, or employment of some other person, 
or with the right of some other person to dispose of his capital or of his 
labor as he wills. 

Section 4 adds the all-important provision : 

An action against a trade union, whether of workmen or masters, or 
against any members or officials thereof on behalf of themselves and 
other members of the trade union in respect of any tortious act alleged 
to have been committed by or on behalf of the trade union, shall not be 
entertained by any court. 

This clause presents the British Parliament's reply to the 
" unanswerable logic " ' of the law lords in the Taff Vale de- 
cision. It amounts to declaring that, however clear it may be 
to the legal mind that trade unions should be liable to suits like 
any other legalized entities, higher reasons of public policy 
make this undesirable, and in future the courts shall not enter- 
tain such suits whether instituted against organizations of work- 
men or organizations of employers. 

Finally, section 5 gives the official designation of the act and 
defines the terms " trade union," " trade dispute," and " work- 
men," so as to make it clear that it is immaterial from the point 
of view of the law whether the dispute concerns workmen and 
their own immediate employers or is one between other work- 
men and other employers or among workmen themselves. In 
other words the immunities of the act apply as well to secondary 
or sympathetic as to primary strikes, as well to strikes to pre- 
vent the employment of non-unionists as to those to benefit the 
strikers in more direct and obvious ways. 

A comparison of these last three sections with recommenda- 
tions 2 to 6 inclusive of the Trade Disputes Commission shows 
that they liberalize the law in regard to trade disputes and trade 
combinations at every point where the commission recommends 
that it be made more liberal, and that at times they accomplish 
this result by going considerably further than the commission 
deemed wise. This overstepping of the recommendations of 
the commission is particularly marked in section 3, which is to 

1 Cf. Adams and Sumner, Labor Problems, p. 275. 
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be compared with recommendations 3 and 4, and section 4, 
which is to be compared with recommendations 5 and 6. The 
only concessions proposed by the commission which were not 
embodied in the Trade Disputes Act are thus those of recom- 
mendations 1 and 7. No clause was introduced declaring in so 
many words that trade unions are lawful associations, because 
this was believed to be accomplished completely by the legisla- 
tion of the seventies. The absence of any provision permitting 
trade unions to enter into legally binding contracts is doubtless 
to be explained by the fact that, on the part of trade unionists 
themselves, there was no demand for such a clause. Friends of 
trade unionism like Mr. Sidney Webb, whose influence no doubt 
helped to secure the adoption of this recommendation by the 
commission of which he was a member, have long advocated a 
change in the trade-union law on this point as a means of insur- 
ing the more careful observance by both employers and em- 
ployees of the collective bargains that may be entered into, 
but those directly responsible for the direction of trade-union 
policy prefer that fidelity to labor contracts should continue 
to depend upon the sense of honor of the contracting parties 
rather than on a property obligation. 

By way of summing up this long review of the steps by 
which British trade unions have acquired the legal status which 
they now enjoy, that status may be briefly defined as follows : 

(1) They are organizations whose existence is expressly 
legalized and which are provided with adequate legal means for 
protecting their funds. 

(2) At the same time they may not sue their members for 
their dues, nor may the members sue them for promised 
benefits. 

(3) Their members are liable neither to prosecution for con- 
spiracy nor to suits for damages, so long as their combined acts 
are such as would be neither criminal nor civilly actionable if 
performed by individuals. 

(4) Workmen and employers are given the widest freedom 
to strike or lockout or to persuade others to strike or lockout 
for whatever reasons they deem wise, so long as they do not 
commit criminal acts or violate their own contracts. 
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(5) What are criminal acts in connection with trade disputes 
is clearly denned in the statutes. 

(6) Finally, suits against them for alleged tortious acts per- 
formed on their behalf by their officers or agents are not to be 
entertained by the courts. 

The aspect of this status which seems most open to question 
is that covered by the last provision. To the legal mind there 
is, as the Trade Disputes Commission affirms, something anom- 
alous about associations whose existence is guaranteed by the 
law and yet which are relieved by the law from responsibility 
for the acts injurious to others that may be performed on their 
behalf. Moreover the sort of responsibility which the lawyer 
at once thinks of in connection with corporations and similar 
associations is financial responsibility. Responsibility to the 
state which creates them or to public opinion which approves 
or condemns their acts does not seem sufficient. The legal way 
to recompense injury to property is through the assessment of 
damages, and if the injury is caused by a legally constituted 
trade union, it seems to the legal mind obvious that the trade 
union should be held to damages. 

But the question is too important to be decided by reference 
merely to legal precedents and traditions. There is good 
ground for the widespread feeling among wage-earners that the 
rights of property are made too prominent in our legal system, 
and that at too many points persons with property enjoy ad- 
vantages over those without. We must recognize that the small 
accumulations of wage-earners are vastly more important to 
them and to society, dollar for dollar, than the much greater 
resources of capitalist employers. Just as our common system 
of making light punishments either fine or imprisonment falls 
with far greater severity on the poor who cannot pay fines than 
on the well-to-do who can, so a plan of penalizing trade unions 
by making their funds liable in the same way that is recognized 
as just and proper in the case of business corporations may be 
both unjust and inexpedient. We must consider carefully the 
effect such a policy will have upon the labor movement before 
deciding in favor of it ; and we must recognize that the protec- 
tion of the property interests of employers, while an important, 
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is by no means the most important end to be kept in view. 
The most important end is the protection of the personal rights 
of both sides and the maintenance of conditions which will ad- 
vance the general welfare of the community. Looking at the 
question in this broader way, there are four arguments that I 
would urge against the wisdom of holding trade unions to finan- 
cial responsibility as was proposed in the Taff Vale decision. 

In the first place there can be no doubt that exposing the 
funds of trade unions to attack in the interest of hostile em- 
ployers would retard greatly the progress of the movement 
towards organization and make the prosecution even of the 
most justifiable strikes extremely difficult. Workingmen have 
litde experience with litigation and are abnormally timid about 
becoming involved in it. They rarely distinguish clearly in 
their minds between civil and criminal suits, and the mere ser- 
vice of a suit for damages would throw most trade unions into 
a panic. Such action would be particularly effective during the 
progress of a strike, when the officers of the union must strain 
every nerve to hold the members to their allegiance, and when 
a favorable attitude on the part of the public is most important 
to success. At such a time the institution of a suit for heavy 
damages against the union would have a most discouraging 
effect, whether or not there was substantial ground for the suit. 
The mere fact that it was begun would alienate those members 
who were already wavering and would prejudice the public in 
favor of the employer. Moreover, it would force the union 
officers to turn their attention from the prosecution of the strike 
to a defense of the measures they had taken in the interest of 
the union and to employ expensive legal counsel. These re- 
sults, it may be urged, are those to which all are liable who are 
guilty of unlawful acts ; but the point is that they fall with spe- 
cial hardship upon trade unions if, in addition to the individual 
responsibility to which, of course, all the officers and members 
are at all times liable, there is added the kind of corporate re- 
sponsibility proposed by the Taff Vale decision. 

In the second place it should be recognized that trade unions 
are as a rule somewhat loosely organized, and that a mistaken 
devotion to the union cause constantly leads individual officers 
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and members to do things in the name of and in the interest of 
the union which the majority of the members would not approve. 
Under these circumstances it seems unfair as well as inexpedient 
to make the union collectively responsible for the acts of its 
members. And this is particularly the case when the reserve 
funds against which damages may be assessed have been col- 
lected in connection with insurance benefits provided by the 
union. The insurance reserve at least, it would seem, should 
not be attachable for damages, but it is rare for a trade union 
to keep any separate account of its insurance funds, and there 
are, as all students of the labor movement concede, good rea- 
sons why it should not do so. 

In the third place, financial responsibility is not the only kind 
of responsibility by which a trade union may be held up to a 
strict observance of the law in its conduct of trade disputes. 
There was no considerable amount of lawlessness in connection 
with strikes in the United Kingdom before the Taff Vale de- 
cision. An efficient police force, a public opinion hostile to 
every form of lawlessness and a trade-union organization which 
brings able, intelligent and cautious labor leaders to the fore — 
these are the conditions which make for fair play and observ- 
ance of the rules of the game, much more than any liability for 
monetary damages in case authorized lawlessness can be proved. 
If to these are added a certain degree of administrative control 
over the rules and policies of trade unions and a tendency on 
the part of the courts to discriminate between law-abiding, 
well-intentioned unions and those which are lawless and 
monopoly-seeking, I believe that the conditions will be more 
favorable for strict observance of the law on the part of trade 
unions than if they are the objects of suits for damages when- 
ever the attorneys of employing corporations think that the 
psychological moment for such proceedings has come. 

To these three positive arguments against the principle of the 
Taff Vale decision one important negative one should be added. 
The effect of trade-union responsibility for the authorized acts 
of officers and members must be to render their proceedings 
secret and underhanded. The attempt would inevitably be 
made, whenever a suit arose, not only to establish the innocence 



No. 4] THE LEGAL STATUS OF TRADE UNIONS Q 2 y 

of the officers and members accused but to show that they 
acted without authority. This result would be unfortunate 
from every point of view. Nothing is so necessary to the 
peaceful solution of the labor problem as fair, frank and free 
discussion. Employers and employees should be encouraged 
in every way to make their grievances public and to submit 
their cases to the bar of public opinion. A policy which causes 
trade unions to become more secret in their methods and pro- 
cedure fosters dishonesty, suspicion and bitterness, and en- 
courages lawlessness far more violent and dangerous in its 
tendencies than any which mere financial responsibility could be 
expected to check. 

On these and other grounds the representatives of the organ- 
ized wage-earners of the United Kingdom appealed to the 
judgment of parliament to reverse the Taff Vale decision and to 
restore the law to what it was very generally believed to be be- 
fore that decision was rendered. In yielding to this demand 
the Liberal government of the day has no doubt been influenced 
by the growing political importance of the Labor party. It has 
nevertheless in my opinion acted wisely, especially if it proceeds 
now to develop what seems to be the logical corollary of its 
policy, that is, effective administrative control over trade unions 
to protect employers and the public from the losses to which 
they must otherwise be exposed through ill-advised and unlaw- 
fully conducted strikes. 

In concluding this article I cannot refrain from adding a few 
suggestions in regard to the sort of administrative control to 
which, as it seems to me, trade unions ought to be subjected 
for their own sake as well as for that of employers and of the 
public. As a basis for discussing the legal status that should 
be assigned to trade unions I think we may fairly premise that 
it is now generally conceded by economists that such organiza- 
tions are on the whole socially advantageous. Since they are 
so, they should be fostered and encouraged by the state rather 
than thwarted and discouraged. This view should not, how- 
ever, blind the legislator to the fact that they have great poten- 
tialities for evil as well as for good. To check their bad while 
fostering their good tendencies should be the end of public 
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policy. For this purpose there should be instituted a system 
of administrative control. This could be operated by requiring 
trade unions to take out licenses from the state government, or 
to register as in the United Kingdom, as a condition to enjoying 
the protection of the courts in connection with the financial 
side of their activity. To secure licenses they could then be 
compelled to make their rules and policies conform to certain 
standard requirements and could be made subject to a certain 
amount of supervision and inspection as a means of determin- 
ing whether they were complying with the license law. For 
non-compliance they could be punished by forfeiture of the 
license with the withdrawal of all privileges which this would 
entail. 

The regulations to which licensed unions should be subject 
should include the following : 

( 1 ) Provisions making admission to the union freely open to 
all respectable and competent workmen in the trade on the 
payment of reasonable admission dues. 

(2) Provisions barring from participation in the benefits of 
the organizations persons convicted of violence or other forms 
of lawlessness in connection with trade disputes. 

(3) Provisions insuring the honest and faithful administra- 
tion of trade-union funds and requiring periodic reports of in- 
come and expenditures as a means of controlling such adminis- 
tration. 

(4) Provisions requiring the submission of the rules of the 
union to the official charged with their supervision and penaliz- 
ing departure from these published rules in the actual conduct 
of the union's policy. 

Some progress in the direction of such a regulative policy 
was made in the United Kingdom in the Trade Union Act of 
1 87 1. As already stated, that act limits the privilege of registry 
to unions whose purposes are lawful and which comply with 
certain requirements in the registry law. Among the require- 
ments are : ( 1 ) the rules of the union must be filed with the 
registrar and any changes in these rules must be reported 
annually; (2) annual financial statements in accordance with a 
prescribed form must be made to the registrar; (3) the rules 
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must contain certain provisions insuring responsible administra- 
tion of the union's business and publicity in regard to its 
accounts. These are all in the right direction and could easily 
be supplemented by the other regulations advocated. 

Up to the present time the only steps that have been taken 
in the United States in the direction of a regulative policy are, 
so far as I am aware, the recognition by the courts that mem- 
bership in trade unions is a species of property, of which no one 
can be deprived except through a formal procedure in con- 
formity with the rules of the organization, and the enactment 
by the legislatures of some of the states (e. g., New York in 
1903) of statutes prohibiting trade unions from making any 
discrimination in connection with their admission requirements 
on account of membership in the state militia or national guard. 
It is only necessary to follow up these regulations in the way 
that has been advocated to establish a system of administrative 
control as effective as a means of checking lawlessness as the 
property responsibility established by the Taff Vale decision. 
This would have the great merit of marking off the law-abiding 
from the lawless type of union and of purifying the organization 
movement from the abuses which now cause public opinion to 
be somewhat halting and uncertain in the approval and encour- 
agement which it accords to the aims of organized labor. 

Henry R. Seager. 



